Inquiry – significant trees
Issue:

This issue was found in the local Messenger newspaper on the 4th of May. It concerns recent changes to the interpretation of the Development Act 1993 regarding the definition of a significant tree
. The Environment Resources and Development (ERD) Court recently ruled that for a tree to be considered significant it must be not only 2m in diameter but also be a local landmark. When I was doing my research, I discovered that there are proposed changes to the composition of Development Assessment Panel which may affect the number of significant trees felled.
Focus Question:
Will the reported changes to the interpretation of the Development Act 1993 and the amendments proposed to Parliament have an impact on the number of significant trees felled?

Background:
This is a legal studies issue which clearly displays aspects of dispute resolution in Topic 4: Justice Systems. It also illustrates the roles of both the judiciary and the legislature in making law which reflects contemporary community values. To illustrate the process, from the initial development application made to the council to the final resolution, a specific case will be followed. The case involves the application by a commercial property owner to have a significant tree removed from their property. 
The case from which examples will be drawn is that of an application by a used car dealer to have a significant tree removed from a property on xxx Road. To have a significant tree removed in the xxx Council area, there is a specific process which must be undertaken. The applicant must first complete all relevant parts on the Development Application Form (appendix 1) available from the council office. The business made its first application on the 6th of May, to the Development Assessment Panel (DAP). If the application is approved, the tree may be removed. The application was refused by the DAP so the tree was to remain standing. After the decision by the DAP, the applicant can appeal the decision in the ERD Court. 
They chose to appeal and on the advice of experts, the ERD Court ruled in favour of the applicant and allowed for the tree to be removed. The xxx Council then appealed the decision of the ERD Court in the Supreme Court.
 The court upheld with the ERD Court’s decision, confirming that the tree could be cut down. The three judges agreed to dismiss the appeal of xxx Council, 
“In the end I agree, with some reluctance, that a ‘significant tree’ has to be removed. This is all the more so, in my view, as the learned Judge formed the opinion that the tree made an important contribution to the local area, and that it was a tree which was in good health”.
This is the final level of appeal for development cases so the final resolution was reached by the Supreme Court and the decision held that the significant tree could be felled.
Significant trees are defined by the Development Regulations 1993 (appendix 2) and the Development Act 1993 (appendix 3). The regulations were made under the Act and it is then up to the courts to determine if a tree is significant. Recently the ERD Court included in its ruling on a significant tree case, a new part of the Development Act. The clause declares a tree is significant if “it makes an important contribution to the character or amenity of the local area.” This means that the tree must have some local significance before the court will declare it significant and until then it does not have the protection of the law.
While researching the development application process, I found that the composition of the DAP is the subject of proposed changes which are aimed at reducing the influence of untrained and biased people. This means that instead of being made up of councillors and council staff, it will include trained experts with much more knowledge who can make more informed decisions. These changes may change future decisions regarding significant trees.
Analysis:

To gain more knowledge regarding the process for the removal a tree classified as significant I spoke to an officer at the xxx Council. 

To gain an expert’s opinion I interviewed a commercial town planner who has regular dealings with the ERD Court (appendix 4). He believes that recent rulings by the Supreme Court regarding significant trees would mean, more applications for the removal of significant trees will be successful. He also said that changes to the composition of the DAP will mean “more expertise meaning less decisions based on political reasons and so, more applications being successful.” This means that the DAP will be experts who will not be biased in ways members of the elected council could be. Decisions by the DAP will then not be affected by things such as pushy residents, and will be based purely on facts. The interview also allowed me to see that recent decisions may alter the outcome of future cases by setting a precedent about which clauses to apply.

Conclusion:
From this research I have been able to conclude that, as the relative clause regarding significant trees has always been a part of the Development Act 1993, it should not alter the number of significant trees felled. It may even act to save more of the trees if they are of community significance but do not meet the size requirements. There have been no amendments to the Act and this means that there is no cause for a change in the protection of significant trees. There should be no alterations in the outcomes of cases concerning significant trees. 
On the other hand, I think that alterations to the composition of the DAP could mean an increase in the number of significant trees cut down as the panel would be comprised of experts whose decisions would not be influenced by factors that take into account emotional aspects of cases. Experts who understand development proposals will be able to bring about a just outcome more easily than the elected members of the council who may be quite easily influenced.
In conclusion I believe that the reported changes to the interpretation of the Development Act 1993, as the proposed changes in the Sustainable Development Bill, will balance each other and will therefore not have an impact on the number of significant trees felled.
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Performance Standards for Stage 2 Legal Studies 

	
	Knowledge and Understanding
	Inquiry
	Analysis and Evaluation
	Communication

	A
	Comprehensive knowledge and perceptive understanding of relevant influences on the Australian legal system.

Comprehensive knowledge and astute understanding of legal principles, processes, and structures. 

Perceptive recognition and understanding of ways in which the Australian legal system responds to diverse groups in the community.
	Astute and critical location, selection, documentation, and application of relevant sources.

Incisive critiquing of legal processes and structures, with well-informed and well-considered recommendations for change.
	Comprehensive analysis of the Australian, legal, constitutional, and justice systems.

Perceptive analysis of principles, processes, and structures in legal systems.

Perceptive evaluation of legal issues or concepts through discussion and illustration of opposing arguments to reach an informed conclusion.
	Consistently accurate and coherent communication of highly informed observations and opinions on contemporary legal issues and debates, using a range of forms.

Appropriate and astute use of legal terminology, indicating in-depth understanding.

Consistent and appropriate acknowledgment of a diverse range of sources.

	B
	Detailed knowledge and well-considered understanding of relevant influences on the Australian legal system.

Detailed knowledge and well-considered understanding of legal principles, processes, and structures. 

Thoughtful recognition and understanding of ways in which the Australian legal system responds to diverse groups in the community.
	Considered and critical location, selection, documentation, and application of relevant sources.

Convincing critiquing of legal processes and structures, with informed and considered recommendations for change.
	Detailed analysis of the Australian, legal, constitutional, and justice systems.

Well-considered analysis of principles, processes, and structures in legal systems.
Thoughtful evaluation of legal issues or concepts through discussion and illustration of opposing arguments to reach an informed conclusion.
	Mostly accurate and coherent communication of well-informed observations and opinions on contemporary legal issues and debates, using a range of forms.

Appropriate and well-considered use of legal terminology, indicating some depth in understanding.

Mostly consistent and appropriate acknowledgment of a range of sources.

	C
	Appropriate knowledge and considered understanding of relevant influences on the Australian legal system.

Appropriate knowledge and considered understanding of legal principles, processes, and structures. 

Considered recognition and understanding of ways in which the Australian legal system responds to diverse groups in the community.
	Considered location, selection, documentation, and application of relevant sources.

Competent critiquing of legal processes and structures, with some informed and considered recommendations for change.
	Informed analysis of the Australian, legal, constitutional, and justice systems.

Considered analysis of principles, processes, and structures in legal systems.

Considered evaluation of legal issues or concepts through discussion and illustration of opposing arguments to reach a conclusion.
	Generally accurate and coherent communication of informed observations and opinions on contemporary legal issues and debates, using different forms.

Appropriate and considered use of legal terminology, indicating competent understanding.
Mostly appropriate acknowledgment of sources.

	D
	Some recognition and awareness of one or more influences on the Australian legal system.

Some awareness of legal principles, processes, or structures.

Some recognition of ways in which the Australian legal system responds to diverse groups in the community.
	Some thought given to the location, selection, documentation, and/or application of sources.

Basic consideration of some legal processes and structures, with simple recommendations for change.
	Some consideration of the Australian, legal, constitutional, and justice systems.

Superficial consideration of principles, processes, and structures in legal systems.

Some consideration of legal issues or concepts through discussion and description of some arguments.
	Some accuracy in communication of basic observations or opinions on contemporary legal issues or debates, in one or more forms. 

Some use of legal terminology, indicating awareness of the need for appropriate use.

Some inconsistent acknowledgment of sources.

	E
	Limited awareness of influences on the Australian legal system.

Limited awareness of any legal principles, processes, or structures.

Emerging awareness of one or more ways in which the Australian legal system responds to diverse groups in the community.
	Attempted location, selection, documentation, or application of sources that may be relevant.

Limited awareness of legal processes or structures.
	Brief description of the Australian, legal, constitutional, and justice systems.

Brief description of one or more principles, structures, or processes in legal systems.

Limited consideration of a legal issue or concept through observation of a discussion.
	Limited accuracy in communication through a selected form, with few observations or opinions on contemporary legal issues. 

Restricted use of legal terminology, indicating limited awareness of the need for appropriate use.

Limited acknowledgment of sources.


Inquiry


Demonstrates considered selection and use of appropriate sources to support the discussion.





Knowledge and Understanding


Displays detailed and well-considered knowledge and understanding of legal principles, processes and structures relating to the treatment of significant trees. 





Analysis and Evaluation


Demonstrates considered anlysis of the issues surrounding the protection of significant trees.





Analysis and Evaluation


Demonstrates well-considered analysis of the legal principles, processes and structures that are associated with this legislation. 





Inquiry


Competent critiquing of the changes to legislation leading to informed recommendations for accepting changes. 





Communication


Displays mostly consistent acknowledgement of a good range of sources.  





Additional comments


This is a “C+” example.





Demonstrates generally accurate and coherent communication, using legal terminology appropriately. The issue is addressed in an ongoing way through the task. (Communication)
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